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TOWNSEND AND TOWNSEND AND CREW LLP
EUGENE CREW (State Bar No. 34395)

RICHARD L. GROSSMAN (State Bar No. 112841)
MAUREEN A. SHEEHY (State Bar No. 129859)
Two Embarcadero Center, Eighth Floor

San Francisco, California 94111-3834

Telephone: (415) 576-0200

Facsimile: (415) 576-0300

HELLER EHRMAN WHITE & McAULIFFE LLP
STEPHEN V. BOMSE (State Bar No. 40686)
DAVID M. GOLDSTEIN (State Bar No. 142334)

333 Bush Street

San Francisco, California 94104-2878
Telephone: (415) 772-6000
Facsimile: (415) 772-6268

Attorneys for Defendant
VISA U.S.A. INC.

Additibnal Counsel Listed on Signature'Page

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE CITY AND COUNTY OF SAN FRANCISCO

COORDINATION PROCEEDING
SPECIAL TITLE [RULE 1550(b)]

CREDIT/DEBIT CARD TYING CASES
This Document Relates to:
All Actions

J.C.C.P. No. 4335

ANSWER OF DEFENDANT VISA U.S.A.
INC. TO CONSOLIDATED AMENDED
COMPLAINT

The Honorable Richard A. Kramer
Coordination Trial Judge
Dept. 304

Trial Date: None Set

Defendant VISA U.S.A. INC.(“Visa”) hereby responds to the unverified Consolidated

Amended Complaint (“Consolidated Complaint™) of pléintiffs Richard S.E. Johns, Bonnie Leonard,

Henry Siu, Amy Miller, Ana C. Lossada, Karen Brock and Foad Ahmadi (“plaintiffs”) pursuant to

California Code of Civil Procedure § 431.30(d). Visa responds to the Consolidated Complaint in

accordance with the Court’s Order Sustaining in Part and Overruling in Part Defendants’ Demurrers to

Plaintiffs’ Complaint and Scheduling Further Case Management Conference, entered October 14,
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2004, in which the Court sqstained without leave to amend Visa’s demurrers to Plaintiff’s First,
Second and Third causes of actions for violations of the Cartwright Act, Bus. & Prof. Code § 16720
and § 16727. Visa generally denies each and every allegation set forth in the Consolidated Complaint '
and further denies that plaintiffs are entitled to any of the relief requested or that it is guilty of any
wrongful conduct or omission, whether alleged or otherwise, or that conduct or omissions of Viéa
caused any injury or damage to plaintiffs in the amount allcged, to be alleged, or otherwise. Without
waiving the foregoing answer or assuming any burden that Visa would not otherwise bear, and és
further, separate and additional defenses to. plaintiffs’ Consolidated Complaint, including each of the
causes of action alleged therein, Visa asserts the following defenses:

FIRST AFFIRMATIVE DEFENSE

1. Plaintiffs’ Consolidated Complaint fails to state facts sufficient to constitute a cause of

action.

SECOND AFFIRMATIVE DEFENSE
2, Plaintiffs’ claims are barred, in whole or in part, by the applicable statutes of
limitations, including without limitation, Cal. Bus. & Prof. Code § 17208.

THIRD AFFIRMATIVE DEFENSE

3. Plaintiffs’ Consolidated Complaint is barred, in whole or in part, by the Commerce
Clause the United States Constitution,

FOURTH AFFIRMATIVE DEFENSE

4. Plaintiffs’ Consolidated Complaint fails to state a claim that may be maintained as a
class action.

FIFTH AFFIRMATIVE DEFENSE

. 5. Plaintiffs’ claims violate Visa’s right to due process, as guaranteed under the United
States and California Constitutions.

SIXTH AFFIRMATIVE DEFENSE

6. Plaintiffs’ claims for restitution fail because Visa did not accrue, directly or indirectly,
any monetary benefit and or property from plaintiffs.
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SEVENTH AFFIRMATIVE DEFENSE

7. Plaintiffs’ Consolidated Complaint is barred, in whole or in part, by laches, waiver,
consent, acquiescence, estoppel and/or unclean hands.

EIGHTH AFFIRMATIVE DEFENSE

8. Plaintiffs” Consolidated Complaint must be dismissed in its entirety because any
alleged harm suffered by plaintiffs was the result of conduct of third parties for whom Visa was not
responsible or through forces in the marketplace 6ver which Visa has no control.

NINTH AFFIRMATIVE DEFENSE

9. The injuries alleged by plaintiffs, if any, were caused, in whole or in part, by acts or
omissions on the part of plaintiffs, including their failure to take reasonable steps to avoid or mitigate
any purported injury or damages.

TENTH AFFIRMATIVE DEFENSE

10. Plaintiffs’ Consolidated Complaint fails to state facts sufficient to constitute a claim for
attorneys’ fees.

ELEVENTH AFFIRMATIVE DEFENSE

11. Plaintiffs’ Consolidated Complaint is barred by plaintiffs’ failure to join one or more
indispensable parties.

TWELFTH AFFIRMATIVE DEFENSE

12. As to each of plaintiffs’ claims there is misjoinder of parties.

THIRTEENTH AFFIRMATIVE DEFENSE

13. Plaintiffs, and each of them, have not suffered a compensable injury.

FOURTEENTH AFFIRMATIVE DEFENSE

14. Plaintiffs lack authority, standing, and/or capacity to maintain claims under Cal. Bus. &
Prof. Code §§ 17200 et seq., including but not limited to suing in a representative capacity.

FIFTEENTH AFFIRMATIVE DEFENSE

15. Plaintiffs’ claims under Cal. Bus. & Prof. Code §§ 17200 et. seq. are barred, in whole
or in part, as a result of Proposition 64.

7
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SIXTEENTH AFFIRMATIVE DEFENSE
16. Plaintiffs’ claims are preempted and/or mooted by federal law, including the settlement
agreement approved in In re Visa Check/MasterMoney Antitrust Litig., 297 F. Supp. 503 (ED.N.Y.
2003). |
SEVENTEENTH AFFIRMATIVE DEFENSE

17. To the extent plaintiffs’ claims are based on purported violations of California or
federal antitrust laws, plaintiffs’ claims are barred, in whole or in part, because Visa’s conduct was
lawful, pro-competitive, justified, constituted bona fide business competition, carried out in
furtherance of Visa’s legitimate business interests, and/or did not cause competitive injury, antitrust
injury, or injury to competition. |

EIGHTEENTH AFFIRMATIVE DEFENSE

-18. With respect to each of plaintiffs’ claims, Visa acted in good faith and its conduct was
fully privileged.
NINETEENTH AFFIRMATIVE DEFENSE

19. Any injury sustained by plaintiffs or others on whose behalf plaintiffs purport to sue is
subject to offset.
TWENTIETH AFFIRMATIVE DEFENSE

20. All of plaintiffs’ claims asserted on behalf of any person or entity whé was a member
of the class in, but did not validly opt-out of, In re Visa Check/MasterMoney Antitrust Litigation, CV
96-5238 (JG) (RLM), are barred By the class settlement in that action. |

TWENTY-FIRST AFFIRMATIVE DEFENSE

21. Plaintiffs’ claims are barred, in whole or in paft, as too remote, derivative and
attenuated, and because any purported injury was not proximately caused by Visa.

TWENTY-SECOND AFFIRMATIVE DEFENSE

22. Plaintiffs’ claims are barred, in whole or in part, because the claimed monetary relief is
speculative and impossible to ascertain.
//
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TWENTY-THIRD AFFIRMATIVE DEFENSE

23, Plaintiffs’ claims, to the extent they seek to recover on behalf of the general public of
California in a representative capacity, violate the United States and California constitutions.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

24, Plaintiffs’ claims are barred to the extent they seek to adjudicate conduct outside of
California or on behalf of parties who reside outside of California on the ground that this Court lacks
jurisdiction to adjudicate such claims.

TWENTY-FIFTH AFFIRMATIVE DEFENSE

25. Visa hereby adopts and incorporates by reference any and all other affirmative defenses
asserted or to be asserted by any other defendant in this proceeding to the extent any such defense is
applicable to Visa and further reserves its right to amend this Answer to assert such other defenses as

may become available by law, or pursuant to statute, or during discovery proceedings of this cause.

WHEREFORE, Visa prays as follows:
1.  That plaintiffs’ Consolidated Complaint be dismissed in its entirety;
2. That plaintiffs take nothing by the Consolidated Complaint and that judgment be

rendered in favor of defendants;

3. That class certification be denied;
4. That Visa be awarded attorneys’ fees and its costs of suit respectively; and
5. That Visa be granted such other and further relief as this Court may deem appropriate.

DATED: November 19, 2004
Respectfully submitted,

By W%& i M

TOWNSEND AND TOWNSEND AND CREW LLP
EUGENE CREW (State Bar No. 34395) ,
RICHARD L. GROSSMAN (State Bar No. 112841)
MAUREEN A. SHEEHY (State Bar No. 129859)
Two Embarcadero Center, Eighth Floor

San Francisco, California 94111-3834

Telephone: (415) 576-0200

Facsimile: (415) 576-0300

-5.

VISA U.S.A.’S ANSWER TO CONSOLIDATED AMENDED COMPLAINT
Credit/Debit Card Tying Cases/JCCP No. 4335




O 00 1 &

10
11
12
13
14
15

16 ||

17
18
19
20
21
22
23
24
25
26
27
28

HELLER EHRMAN WHITE & McAULIFFE LLP
STEPHEN V. BOMSE (State Bar No. 40686)
DAVID M. GOLDSTEIN (State Bar No. 142334)
333 Bush Street

San Francisco, California 94104-2878
Telephone: (415) 772-6000

Facsimile: (415) 772-6268

ARNOLD & PORTER LLP

ROBERT C. MASON

399 Park Avenue

New York, New York 10022-4690

Telephone: (212) 715-1000

Facsimile: (212) 715-1399

HOLME, ROBERTS & OWEN
ROBERT J. VIZAS (State Bar No. 56187)
One Maritime Plaza, Suite 2400A

San Francisco, California 94111
Telephone: (415) 362-7135

Facsimile: (415) 362-3854

Attorneys for Defendant
VISA U.S.A. INC.
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PROOF OF SERVICE
I hereby certify and declare under penalty of perjury that the following statements are true and

correct:

1. I am over the age of 18 years and am not a party to the within cause. My business
address is Townsend and Townsend and Crew, LLP, Two Embarcadero Center, 8th Floor, San |
Francisco, California 94111-3834.

2. I am familiar with my company’s mail collection and processing practices, know that
said mail is collected and deposited with the appropriate overnight delivery service or with the United
States Postal Service on the same day it is deposited in interoffice mail, andeknow that postage thereon
is fully prepaid. |

3. Following said practice, on November 19, 2004 I served by United States mail, a true
copy of the attached document titled exactly ANSWER OF DEFENDANT VISA U.S.A. INC. TO
CONSOLIDATED AMENDED COMPLAINT by placing it in an addressed, sealed envelope and
depositing it in regularly maintained interoffice mail to the following:

See Attached Service List

EXECUTED this 19" day of November, 2004, at Sap,Francisco, C lifornia.
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Craig C. Corbitt (ccorbitt@zelle.com)

Judith Zahid (jzahid@zelle.com)

ZELLE, HOFFMANN, VOELBEL, MASON & GETTE,
LLP

44 Montgomery Street, Suite 3400

San Francisco, CA 94104

Telephone: (415) 693-0700

Facsimile: (415) 693-0770

Attorneys for Plaintiff Richard S.E. Johns

Gary L. Halling (ghalling@sheppardmullin.com)

Thomas D. Nevins
(tnevins@sheppardmullin.com)

Michael W. Scarborough _
(mscarborough@sheppardmullin.com)

SHEPPARD, MULLIN, RICHTER & HAMPTON, LLP

Four Embarcadero Center, 17th Floor

San Francisco, CA 94111-4106

Telephone: (415) 434-9100

Facsimile: (415) 343-3947

Attorneys for MasterCard International, Inc.

Michael P. Lehmann (mplehmann@furth.com)
Kathleen S. Rogers (krogers@furth.com)
Carolyn B. Burton (cburton@furth.com)

THE FURTH FIRM LLP

225 Bush Street, 15™ Floor

San Francisco, CA 94104

Telephone: (415) 433-2070

Facsimile: (415) 982-2076

Attorneys for Plaintiff Richard S. E. Johns,
Bonnie Leonard, Henry Siu and Amy Miller

Guido Saveri (guido@saveri.com)

R. Alexander Saveri (rick@saveri.com)
Geoffrey C. Rushing

Cadio Zirpoli

SAVERI & SAVERI, INC.

111 Pine Street, Suite 1700

San Francisco, CA 94111-5619
Telephone: (415) 217-6810

Facsimile: (415) 217-6813

Attorneys for Plaintiff Richard S. E. Johns

Maxwell M. Blecher (BlecherCol@aol.com).
Donald R. Pepperman :
(dpepperman@blechercollins.com)
BLECHER & COLLINS, P.C.

611 West Sixth Street, 20th Floor

Los Angeles, CA 90017-3120

Telephone: (213) 622-4222

Facsimile: (213) 622-1656

Attorneys for Plaintiffs Mark Wallgren, Sury
Romero, and Robert Carlos Martinez

Jonathan W. Cuneo (jonc@cuneolaw.com)
Daniel M. Cohen (danielc@cuneolaw.com)
Jon A. Tostrud (tostrud@yahoo.com)
CUNEO WALDMAN & GILBERT LLP

317 Massachusetts Ave., N.E., Suite 300
Washington, D.C. 20002

Telephone: (202) 789-3960

Facsimile: (202) 789-1813

Attorneys for Plaintiffs Mark Wallgren, Sury
Romero, and Robert Carlos Martinez '

Service List for Proof of Service
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Gordon Ball (ballaw750@aol.com)
BALL & ScOTT

Bank of America Center, Suite 750
550 Main Ave.

Knoxville, TN 37902

Telephone: (865) 525-7028
Facsimile: (865) 525-4679

Attorneys for Plaintiffs Mark Wallgren, Sury
Romero, Robert Carlos Martinez and Susan G.
Goldberg

Kevin P. Roddy (kevin@hagens-berman.com)
HAGENS BERMAN LLP

700 South Flower Street, Suite 2940

Los Angeles, CA 90017-4101

Telephone: (213) 330-7150

Facsimile: (213) 330-7152

Attorneys for Plaintiff Ana C. Lossada
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Steve W. Berman (steve@hagens-berman.com)
George W. Sampson

HAGENS BERMAN LLP

1301 Fifth Avenue, Suite 2900

Seattle, WA 98101

Telephone: (206) 623-7292

Facsimile: (206) 623-0594

Attorneys for Plaintiff Ana C. Lossada and
Susan G. Goldberg

| Francis O. Scarpulla (foslaw@pacbell.net)

LAW OFFICES OF FRANCIS O. SCARPULLA
44 Montgomery Street, Suite 3400

San Francisco, CA 94104

Telephone: (415) 788-7210

Facsimile: (415) 788-0707

Attorneys for Bonnie Leonard and Henry Siu

Reginald Terrell

THE TERRELL LAW GROUP
223 25™ Street

Richmond, CA 94804
Telephone: (510) 237-9700
Facsimile: (510)237-4616

Attorneys for Crystal DeFrantz and Marion
Anderson

C. Donald Amamgbo
(donaldamamgbo@citycom.com)

AMAMGBO & ASSOCIATES

1940 Embarcadero

Oakland, CA 94606

Telephone: (510) 434-7800

Facsimile: (510) 434-7804

Attorneys for Crystal DeFrantz and Marion
Anderson

Josef D. Cooper

COOPER & KIRKHAM, P.C.

655 Montgomery Street, Suite 1700
San Francisco, CA 94111
Telephone: (415) 788-3030
Facsimile: (415) 882-7040

Attorneys for Amy Miller

Emelike I. Kalu (emkalul01@aol.com)
LAw OFFICES OF EMELIKE I. KALU, APC
3540 Wilshire Blvd., Suite PH-7

Los Angeles, CA 90010

Telephone: (213) 480-4121

Facsimile: (213) 480-4120

Attorneys for Michael I. Kalu

Service List for Proof of Service

Credit/Debit Card Tying Cases
JCCP No. 4335




0 1 AN W 5

Nel

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

60358650v1

Chief Nnamdi A. Ekenna
Lawrence D. Nwajei

EKENNA, NWAJEI & Co., LLP
4221 Wilshire Blvd., Suite 392
Los Angeles, CA 90010-3537
Telephone: (323) 549-0201
Facsimile: (323) 549-0211

Attorneys for Wambura N. Mkono, Sebron
Johnson, and the Class

Mario N. Alioto _
TRUMP, ALIOTO, TRUMP & PRESCOTT, LLP
2280 Union Street

San Francisco, CA 94123

Telephone: (415) 563-7200

Facsimile: (415) 346-0679

Attorneys for Karen Brock

Joseph M. Patane _
LAW OFFICES OF JOSEPH M. PATANE
2280 Union Street

San Francisco, CA 94123
Telephone: (415) 563-7200
Facsimile: (415)346-0679

Attorneys for Karen Brock

Shannon P. Cereghino (spc@ftllaw.com)
FINKELSTEIN, THOMPSON & LOUGHRAN
Finkelstein, Thompson & Loughran

601 Montgomery Street, Suite 665

San Francisco, CA 94111

Telephone: (415) 398-8700

"| Facsimile: (415) 398-8704

Attorneys for Foad Ahmadi and Iman Sadri

Susan G. Kupfer

GLANCY, BINKOW & GOLDBERG LLP
455 Market Street, Suite 1800

San Francisco, CA 94105
Telephone: (415) 972-8160
Facsimile: (415) 972-8166

Attorneys for Plaintiff Lindsey Rosenthal

Lionel Z. Glancy

AviN. Wagner

GLANCY, BINKOW & GOLDBERG LLP
1801 Avenue of the Stars, Suite 311
Los Angeles, CA 90067

Telephone: (310) 201-9150
Facsimile: (310) 201-9160

Attorneys for Plaintiff Lindsey Rosenthal

Brian Barry (bribarry@yahoo.com)
Jill Levine Betts

LAW OFFICES OF BRIAN BARRY
1801 Avenue of the Stars, Suite 307
Los Angeles, CA 90067
Telephone: (310) 788-0831
Facsimile: (310) 788-0841

Marc M. Seltzer (mseltzer@susmangodfrey.com)
Amy T. Brantly (abrantly@susmangodfrey.com)
SUSMAN GODFREY LLP

1901 Avenue of the Stars, Suite 950

Los Angeles, CA 90067-6029

Telephone: (310) 789-3100

Facsimile: (310) 789-3150

Attorneys for Plaintiff Carmela Chiurazzi
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Neal S. Manne (nmanne@susmangodfrey.com)
Mark Evetts (mevetts@susmangodfrey.com)
SUSMAN GODFREY LLP

1000 Louisiana Street

Houston, TX 77002-5096

Telephone: (713) 651-9366

Facsimile: (713) 654-6666

Attorneys for Plaintiff Carmela Chiurazzi

Michael D. Hausfeld

Paul T. Gallagher

COHEN, MILSTEIN, HAUSFELD & ToLL, PLLC
1100 New York Avenue, NW

West Tower, Suite 500

Washington, D.C. 20005-3964

Telephone: (202) 408-4600

Facsimile: (202) 408-4699

Attorneys for Plaintiff Susan G. Goldberg
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Kenneth A. Gallo (kgallo@paulweiss.com)
Patricia C. Crowley (pcrowley@paulweiss.com)
PAUL WEISS RIFKIND WHARTON & GARRISON
LLP

1615 L. Street, N.W.

Washington, D.C. 2006-5694

Telephone: (202) 223-7300

Facsimile: (202) 223-7420

Attorneys for MasterCard International Inc.

Gary R. Carney (gcamey@paulweiss.com)

Randi D. Adelstein (radelstein@paulweiss.com)
PAUL WEISS RIFKIND WHARTON & GARRISON LLP
1285 Avenue of the Americas

New York, NY 10019-6064

Telephone: (212) 373-3000

Facsimile: (212) 757-3990

Attorneys for MasterCard International Inc.

1| LORD BISSELL & BROOK, LLP

Jackie R. Klein (jklein@lordbissell.com)

300 S. Grand Avenue, Suite 800
Los Angeles, CA 90071-3119
Telephone: (213) 687-6779
Facsimile: (213) 485-1200

Attorneys for Visa International Service
Association

Joseph E. Coughlin (jecoughlin@lordbissell.com)
LORD BISSELL & BROOK, LLP

115 South LaSalle Street, Suite 3100

Chicago, IL 61603-3901

Telephone: (312) 443-0343

Facsimile: (312) 896-6343

Attorneys for Visa International Service Associatiol

Robert J. Vizas (bob.vizas@hro.com)
HOLME ROBERT § & OWEN

One Maritime Plaza, Suite 2400A
San Francisco, AA 94111-3404
Telephone: (415) 362-7135
Facsimile: (415) 362-3854

Attorneys for Visa U.S.A., Inc.

Robert C. Mason (Robert_mason@aporter.com)
ARNOLD & PORTER LLP

399 Park Avenue, 34th Floor

New York, NY 10022-4690

Telephone: (212) 715-1000

Facsimile: (212) 715-1399

Attorneys for Visa U.S.A., Inc.
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Stephen V. Bomse

David M. Goldstein

Rachel M. Jones

Jennifer R. Conners

HELLER EHRMAN WHITE & MCAULIFFE LLP
333 Bush Street

San Francisco, CA 94104-2878
Telephone: (415) 772-6000
Facsimile: (415) 772-6268

Attorneys for Defendant Visa U.S.A., Inc.

-12 -

Service List for Proof of Service

Credit/Debit Card Tying Cases
JCCP No. 4335




